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CASE NO: M.S. 07/2021 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         

Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No.2. 

 

This the 12th day of July, 2022 

 

Money Suit No. 07/2021 

  Sri Jonti Kr. Nath 

S/o- Padum Nath 

R/o- Niz Halleshwar 

P.O.- Halleshwar, Tezpur 

District- Sonitpur, Assam 

---Plaintiff 

-versus- 

Sri Pranjyoti Borah 

Proprietor- M/S Ganapati Associate, 

Having its office at Ajanta Hall by pass 

Tineali, 

Near Front of Earl Gray Hotel, Jorhat- 

785001 

         -----Defendant 
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This is a suit came up for final hearing on 

16.06.2022, in presence of following Advocates: 

Counsel for Plaintiff  : Sri Tapan Ghosh 

Counsel for Defendant  : None  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

 

E X-P A R T E   J U D G M E N T 

Plaintiffs’s case in brief: 

1. This is a suit for realization of money.  

 
2. That the plaintiff is a permanent resident of above 

mentioned place and presently he is serving as a driver at 

District Court, Sonitpur since 2014. 

 
3. That the defendant is the proprietor of M/S Ganapati 

Associate and it previous multipurpose industrial service 

and machineries. The brother, Sharat Nath of the plaintiff 

is an umemployed youth as such the plaintiff decided to 

start a factory here at Tezpur for his brother seeing the 

demand of paper plate as the same is eco friendly and has 

constant demand in the  market. The plaintiff searched and 

came across an advertisement which was published in daiy 

newspaper at that time regarding the defendant's firm 

which is dealing in the machineries. The plaintiff had a 

discussion with the defendant and he promised to supply 

the machine. 
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4. That the plaintiff and the defendant entered into an 

agreement on 16.05.2016 whereby the defendant agreed 

to sell to the plaintiff a paper plate manufacturing 

machinery. The total consideration amount for the said 

plate manufacturing machine was fixed at Rs. 1,27,550/- 

(Rupees one lakh twenty seven thousand five hundred fifty 

only), out of which the plaintiff paid Rs. 65,000/- (Rupees 

sixty five thousand only) in two instalment of Rs. 40,000/- 

(Rupees forty thousand only)  paid on 16.05.2016 and Rs. 

25,000/- (Rupees twenty five thousand only)  paid on 

26.05.2016 to the defendant for the purchase of the item. 

The defendant issued valid receipts. 

 
5. That the entire consignment was supposed to be 

delivered to the plaintiff within a period of 55-60 days from 

the date of the agreement which was entered on 

16.05.2016. Despite the stipulation of delivery of goods 

within 55-60 days and several representations made on 

that behalf, the defendant failed to deliver the 

consignment to the plaintiff. The defendant thereby 

violated the express terms and conditions of the said 

agreement. 

 
6. That on the first week of December, 2016 the 

plaintiff approached the defendant and enquired as to 

when the delivery of the machinery  ordered would be 

completed, in reply the defendant requested the plaintiff to 

wait for few days as the defendant expressed that he had 

no stock in hand. The defendant promised to deliver the 
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machine before March 2017 without fail. The plaintiff as a 

true gentlemen returned back with hopes. Time passed by 

but the defendant did not honour his promise. The plaintiff 

had also sent his agent to the office of the defendant to 

enquire about the proposed delivery of the machine but 

the defendant evaded meeting and speaking to the 

plaintiff's agent. 

 

7. That on 01.12.2017, the plaintiff called the defendant 

over his phone and enquired about the machine yet again 

the defendant sought a month's time and promised to 

deliver the machinery in the New Year 2018 without fail. 

But this time too, the defendant failed to deliver the 

machine. Finding no other way, the plaintiff on March 

2018, cancelled the order and requested  the defendant to 

return the advance amount as he has already been in 

service. The defendant tried convincing the plaintiff but the 

past conduct of the defendant was not satisfactory and the 

plaintiff was not at all convinced by his excuses. Finding no 

way out on March, 2018 the defendant promised to clear 

the amount within couple of month's time in presence of 

the witnesses. 

 
8. That as stated earlier the said agreement dated 

16.05.2016 has been already terminated by the plaintiff 

and corresponding order cancelled along with. In spite of 

that the defendant failed to clear the advance amount till 

date. The plaintiff again approached the defendant and 

enquired about the same and requested the defendant to 
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refund the advance amount. The defendant expressed that 

they are facing great financial crisis and there are lots of 

debts which he has to clear to different people. The 

plaintiff being a service man avoided going for any 

litigation and considering the relationship did not file any 

case and waited for the period with hopes of getting his 

money back. 

 

9. That the defendant shifted his business 

establishment as such the plaintiff could not contact with 

the defendant moreover the defendant  blocked his cell no 

as such the plaintiff could not contact with the defendant. 

The attitude of the defendant was very unwanted. The 

plaintiff remained busy in his service as such he could not 

devote much time to search the new address of the 

defendant. The plaintiff and his brother kept searching for 

the new address of the defendant. The brother of the 

plaintiff came to know about the new address and this time 

the plaintiff through his counsel served a legal notice dated 

09.04.2019 to the defendant and requested him to return 

the money within 7 days from the date of receipt of this 

notice. The defendant after receipt of the legal notice did 

not send any written reply but through its official, Sri 

Surajit Dutta called upon the counsel of this plaintiff not to 

go for any litigation as it will hamper their reputation and 

promised to return the amount soon. The counsel recoded 

the conversation and the promise made on behalf of the 

defendant to make the repayment. The counsel informed 
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the plaintiff about the conversation and was hopeful that 

as the defendant has promised to repay the amount to the 

counsel he would not fail to keep his promise. 

 
10. That significant amount of time has passed by but 

there is no repayment from the end of the defendant. 

Whenever that plaintiff calls upon the defendant he 

promised to pay the amount. 

 
11. That the defendant failed to keep his promise. He 

has also failed to repay the same despite repeated 

requests made by this plaintiff. Over the time the 

defendant has only promised to repay but has never 

actually paid the amount. 

 

12. That on 01.01.2020 the plaintiff again approached 

the defendant for the last time and requested him to 

refund the advance amount. The defendant promised in 

front of the friends of the plaintiff who went there along 

with the plaintiff and promised to clear the amount at a 

time as he was expecting some money at the end of Feb, 

2020. The plaintiff being assured with the assurance given 

in presence of the friends returned back. On the 

07.03.2020 the plaintiff send his brother to the defendant 

this time the defendant refused to return back the advance 

amount. From the attitude of the defendant it is clear that 

he had not genuine intention of repaying the amount. The 

plaintiff has waited long enough without filing any case. 

However, further wait appears to be a futile exercise. 
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13. That the plaintiff handed over the brief of the case to 

his counsel on 10.03.2020 and requested him to prepare 

the suit and handed over the court fees too. The counsel 

started drafting the plaint but due to spread of Covid-19 

pandemic, the Central Govt. declared a nationwide lock 

down. After the lockdown was lifted and everything limped 

back to normal. The counsel notice that he had misplaced 

the brief of the plaintiff during the lockdown, after 

thorough search of his chambers, the counsel managed to 

trace out the brief of the case on the last Sunday. Hence, 

this suit for recovery of the amount together with damages 

in the form of interest for not repaying the amount for 

such a long period of time. The plaintiff seeks interest @ 

12% for depriving him of his money unnecessarily for long. 

 
14. That the suit is in time because the last assurance 

given on behalf of the defendant to return back the 

advance amount was made in the month of April 2019 as 

the official, Sri Surajit Dutta called upon the counsel and 

promised to return the amount soon. If, however, the 

Hon'ble Court comes to the conclusion for any reason the 

suit is barred under law of limitation than this plaintiff 

claims for exemption of the suit from the application of 

such law in view of the fact narrated herein above. The 

plaintiff approached the defendant numerous times and 

requested him to return his money but all his request has 

fallen in deaf ears. 
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15. That the plaintiff has not calculated any interest after 

07.03.2020 because the entire nation was under lockdown 

since March 2020. Moreover, the court fee was purchased 

on 10.03.2020. If the Hon'ble Court pass any order 

regarding interest during this period than the plaintiff shall 

deposit the extra court fees as and when directed.  

 
16. Summon was issued to the defendant, and defendant 

remained absent without steps and the suit proceeded ex-

parte against the defendant. 

 
POINTS FOR DETERMINATION:- 

A. Whether there is any cause of action for the suit?  

B. Whether the plaintiff has paid an amount of Rs. 

65,000/- to the defendant to purchase the item? 

C. Whether the plaintiff is entitled to recover Rs. 

94,466/- along from the defendant?  

D. Whether the plaintiff is entitled to the relief as sought 

for?  

 
17. I have heard the argument of the learned counsel for 

the plaintiff and perused the evidence on record in its 

entirety.  

 
18. Plaintiff side during the ex-parte hearing examined as 

many as two numbers of witnesses and out of which PW-1 

is the plaintiff and he submitted his examination in chief 

through affidavit reproducing the contentions of the plaint. 

PW-1 further exhibited the following documents:-  
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Ext.1 is the Agreement dated 16.05.2016.  

Ext.1 (1) to 1(3) are the signatures of plaintiff. 

Ext.1 (4) to (6) are the signatures of defendant. 

Ext.2 is the money receipt dated 16.05.2016. 

Ext.3 is the money receipt dated 26.05.2016. 

Ext.4 is the Notice dated 09.04.2019, Exhibit 4(1) to (4) 

are the signatures of his counsel. 

Ext.5 is the postal receipt. 

Material Ext.6 is the scandisk pan drive contains the 

recording of 7002736559 which between staff of defendant 

and his counsel. 

 
19. PW-2 Sri Bhaskarjyoti Kataki submitted evidence in 

chief through affidavit supporting the contents of the 

plaint. And now I shall take up the points for determination 

in order of my preference. 

 
Point Nos. A, B, C and D:- 

20. In this case, plaintiff prayed for recovery of 

Rs.94,466/- from the defendant contending that on 

16.05.2016 and 26.05.2016, the defendant receipt two 

instalment of total Rs.65,000/- from the plaintiff and 

further executed a agreement dated 16.05.2016 to deliver 

the paper plate manufacturing machinery. It is further 

pleaded by the plaintiff that defendant neither deliver the 

items nor return the said instalment amount inspite several 

demands on the defendant.  
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21. To prove the above said facts, the plaintiff examined 

two nos. of witnesses who supported and corroborated the 

contentions of the plaint. The oral evidences presented 

before this Court by PW-1 & PW-2 remains unshaken as 

they were not cross-examined by the defendant side in the 

event the suit has proceeded ex-parte against the 

defendant.  

 

22. It is also a settled position of law that the initial 

burden of proof would be on the plaintiff in view of Section 

101 of the Indian Evidence Act, 1872. In terms of the said 

provision the burden of proving the facts rests on the party 

who substantially asserts the affirmative issues. In terms of 

section 102 of the evidence act, the initial onus is always 

on the plaintiff and if he discharges that onus and makes 

out a case which entitles him to a relief, the onus shifts to 

the defendant to prove to circumstances, if any, which 

would disentitle the plaintiff to the same. 

 
23. I have carefully travelled through the oral as well as 

documentary forms of evidences adduced by the plaintiff 

and it finds that the plaintiff by adducing trustworthy 

evidences established and proved the entire story of the 

plaint. The oral evidences makes it unqualified that vide 

Ext.2 & 3, defendant had received an amount of Rs. 

65,000/- from the plaintiff and assuring that he will deliver 

the items. It is further proved and established from the 

oral as well as documentary forms of evidences that 

plaintiff on several occasions verbally requested the 
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defendant to pay back the amount but the defendant failed 

to pay any amount and plaintiff served demands to the 

defendant demanding to pay the aforesaid amount of Rs. 

65,000/- only to plaintiff.  

 
24. Therefore, in the light of oral as well as documentary 

forms of evidences, this court is of considered opinion that 

plaintiff proved and established his case by adducing 

cogent and trustworthy evidences and this court not finds 

anything to disbelieve the evidences of the plaintiff’s side.  

 
25. In the result, it can safely concluded by way of 

observing that defendant received an amount of Rs. 

65,000/- from the plaintiff to deliver the items and 

subsequently failed to deliver the item and also failed to 

repay such amount to. As such, upon the above said 

circumstances, this court has no hesitation to hold that 

plaintiff is entitled to get the amount of Rs. 65,000/- only 

with interest @ 12% till 07.03.2020 from the defendant.  

 
O R D E R 

26. In the result the plaintiff suit is decreed ex-parte by 

way of granting the following reliefs:-   

Plaintiff is entitled to get only Rs. 94,466/- from the 

defendant. That plaintiff is entitled to get cost of the entire 

proceeding from the defendant and cost of the proceeding 

shall be calculated and ordered at the time of preparing 

the decree. 
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27. Prepare decree accordingly.  

 
 Given under my hand and seal of this court on this 

12th day of July, 2022.        

 

 

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 
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APPENDIX 

Plaintiff’s Witnesses:  

PW-1: Sri Jonti Kr. Nath 

PW-2: Sri Bhaskarjyoti Kataki 

 
Plaintiff’s Exhibits:  

Ext-1: Agreement dated 16.05.2016. 

Ext.1 (1) to 1(3): Signatures of plaintiff. 

Ext.1 (4) to 1(6): Signatures of defendant. 

Ext-2: Money receipt dated 16.05.2016. 

Ext-3: Money receipt dated 26.05.2016. 

Ext-4: Advocate Notice dated 09.04.2019.  

Exhibit 4(1) to (4): Signatures of plaintiff’s counsel. 

Ext-5: Postal receipt. 

Ext-6: Scandisk pen drive contains the recording of 

7002736559 which between staff of defendant and his 

counsel. 

 

 

 

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 

 


